Nancy Fallon-Houle, P.C.
Attorney At Law

5449 bending oaks place

downers grove, illinois 60515-4456

nfallon@nfhlaw.com                                                                                   www.nfhlaw.com
phone: 630-963-0439                                                                                        fax: 630-963-0489
Rule 3a4-1:  Issuer-Dealer Exemption Parameters 
From Federal 1934 Broker-Dealer Registration

And State Broker-Dealer Registration
Rule 3a4-1 under the Federal 1934 Act and State Broker-Dealer Acts in General
Summary Conclusion and Parameters  

Officers and directors of an Issuer can offer and sell the securities issued under Rule 506 of Reg D, without registration as broker-dealers or agents 
, as long as they operate under exemptions from broker-dealer registration.  In order to comply with the exemption under federal Rule 3a4-1, and under the laws of many states, the agent cannot:

· Have been disqualified under §3(a)(39) of the 1934 Act   

· Take commissions, or other transaction-based compensation on the securities sales, 

· Be currently involved with an offering of any other issuer, (or finding money for an issue), or have been involved within the past 12 months,

· Be currently an agent or principal of, or affiliated with, any broker-dealer firm, nor have been so within the past 12 months, and

· Have been hired solely for the purpose of selling the offering.  Therefore, they must, as their primary function, be performing substantial duties other than those in connection the offering, both during, and after, the offering.
On a separate note, the offering must be made in compliance with Regulation D Rule 506, and all of its private placement conditions, in order to have this exemption apply in most states.
Additional Detail

Officer / Director Requirement

The federal rule does not specifically articulate that the person be an officer or director of the Issuer.  However, the laws of most states provide that any person offering or selling securities for an issuer, must be an officer or director of the issuer (or of one of its close affiliates or controlling affiliates), in order to be exempted from state broker-dealer or agent registration.  Any deviation from the general “officer or director” rule, would require research in that individual state, as well as a factual examination surrounding that person’s background and current activities.  

Rule 10b-5 Anti-Fraud Issues

From a practical standpoint, officer / director level persons tend to better fit the “primarily performing substantial duties other than the offering” requirement.  They are also generally more seasoned and responsible, from a securities law liability standpoint, for the accuracy of statements made to investors in connection with the offering. They should be educated to teach them that they are subject to officer and director liability under 10b-5 for any misstatement in the offering memo.


Clerical Persons – Limited Duties
Clerical persons (not salesman and not managers) are permitted to take investor inquiries by phone (or email), and rotely send out information to investors.  They are permitted to perform only ministerial functions in connection with the offering.  However, the clerical person cannot make any oral statements, or give any oral information, to the investor.  In addition, the information must be provided or approved by an officer.

Self-Executing Federal Exemption

The Rule 3a4-1 exemption from federal broker-dealer registration, is self-executing (no filing).  

Safe Harbor

Rule 3a4-1 is simply a safe-harbor, if you meet all the tests, then the exemption clearly applies to you. 
If you don’t meet all the tests (only meet most all of them), you may still have an exemption, with the conditions determined by the securities lawyer on a case-by-case basis.

State Exemptions Generally Self-Executing, With a Few Exceptions

As long as the offering is made under Rule 506 of Regulation D, most states do not require an additional filing beyond the SEC Form D.  However, a few isolated states require a specific notice filing to claim the issuer-dealers exemption (or to do a minor registration), prior to offers being made in those states.  Examples are New Hampshire, New York, and Vermont.  Connecticut requires a specific representation in the Reg D notice letter.  

A list of states in which the securities will be offered should be examined before each separate round of offers, in order to maintain compliance with the state issuer-dealer requirements.  Commission payments are prohibited in most states. (Moot, since the federal rule prohibits commissions also.)    

Summary Chart of Federal Issuer-Dealer Exemption Requirements

The following chart is a detailed presentation of the Summary Conclusion paragraph on Page 1, above.  An officer or director of the issuer will be exempt from federal broker-dealer and agent registration, if he or she meets the conditions recited in the chart.  The recommended option is to Column B, which requires meeting all of the conditions in the gray shaded cells.

	Federal Rule 3a4-1 Analysis 

Conditions Required for Issuer-Agents to Comply with the Issuer Exemption From Broker Dealer Registration

	A
	B
	C

	Person Must Meet all Conditions 1, 2, 3 & 4 in Column A

(This Option Not Recommended because can only contact institutions.)
	Or, Person Must Meet

All of Conditions 1, 2 & 3 in Column A and Conditions 4, 5 & 6 in Column B
(Recommended Option)
	Or, Person Must Meet All of Conditions of 1,2 & 3 in Column A, and Condition 4 in Column C

(This Option Not Available In Most States and only applies to clerical employees)

	1.   Not subject to statutory disqualifications under §3(a)(39) of the 1934 Act, 
  at time of offering, and
	
	

	2.  Not compensated directly or indirectly by commission, or by other remuneration based on transaction, and
	
	

	3.  Not associated with any broker-dealer firm, at the time of the offer or sale, 
 and
	
	

	Either: 

4.  Restricts participation solely to offers and sales to financial institutions, 

Or: Meets all conditions in Column B or C 

(Financial institutions are broker-dealers, mutual funds, investment funds, insurance companies, banks, trusts with bank or investment advisor fiduciaries) 

	4. Primarily performs substantial duties for [person in question], other than in connection with offering, or will have such duties after the offering. 
 and 

5. Was not a broker, dealer (or associated with one) in the past 12 months, and

6. Was not involved in an offering of any other issuer in the past 12 months, and will not be in the next 12 months.
	4.  Is a clerical person 5 , and may only:

a.  Prepare / deliver written communication: 

          i.  Content must be prepared/approved by an officer.

    ii.  No oral solicitation or discussion permitted, 

 b.   Respond to investor inquiries: 

          i.  If the investor initiated the communication, and 

          ii. May only send offering memo
, 

 c.    Perform ministerial and clerical work.


1934 Act’s Section 3(a)(39) Disqualifications

From Reliance on Rule 3a4-1


Section 3(a)(39) provides for statutory disqualification of certain persons, from relying on exemptions under the 1934 Act, including the Rule 3a4-1 exemption from broker-dealer registration for issuer-agents.  A Person is subject to “statutory disqualification” if the person:

A. Has been: 

1. Suspended or expelled form membership or participation in any self-regulatory organization (“SRO”)[such as the NASD /FINRA], foreign SRO, foreign or international securities exchange, commodities exchange or contract market (such as a commodities or futures market or board of trade) (domestic or foreign), any futures association, or under any equivalent foreign statute or regulation, or 

2. Barred or suspended from being associated with a member of any SRO or other agency, exchange or market listed above in (1), or

3. Denied, and is denied, trading privileges in any contract market (such as a commodities exchange) or similar foreign market, or

B. Is subject to:

1. Any order of the Securities and Exchange Commission, or any regulatory agency [this includes banking or insurance regulators], or foreign or international regulatory agency or exchange, or financial regulatory agency:

· Denying, suspending, or revoking broker-dealer registration or licenses of any type,

· Barring or suspending his being associated with a broker or dealer of any type, or

2. Any CFTC order, or any foreign financial regulatory agency,

· Denying, suspending or revoking registration, or 

· The person’s authority to engage in commodities or futures contracts, or

C. Has been found to be a cause of any effective suspension, expulsion, or order described above in (A) or (B), by his or her conduct while associated with 

1. A broker or dealer of any type, or 

2. An entity or person required to be registered under the Commodity Exchange Act, or

D. Has been found to be a cause of any effective suspension, expulsion, or order described above in (A) or (B), by his or her conduct while associated with 

1. Any entity engaged in transactions in securities [including an issuer]

2. Any entity engaged in transactions in contracts of sale of commodities or futures, traded foreign or domestic exchange, market or board of trade,

3. A broker or dealer of any type, or

E. Is associated with any person listed above in (A), (B), (C) or (D) (Standard of knowledge is “known or, upon the exercise of reasonable care, should have known, to be such a person.), or

F. Has committed (or omitted) any act recited under §15(b)(4)(D), (E), or (G) 
, or

1. Has been convicted of any offense under §15(b)(4)(B) 
 within the past 10 years

2. Has been convicted of any felony within the past 10 years

3. Is enjoined from any action, conduct or practice specified in §15(b)(4)(C) 

4. Has willfully made or caused to be made in any application for membership or participation in any exchange or SRO, ore report required to be filed with an SRO, or proceeding before an SRO, any statement which was false or misleading with respect to any material fact, or has omitted to state any material fact.

�    Exceptions for the states of New Hampshire, New York and Vermont, which require issuer-agent registration, and New York which requires Issuer-dealer registration.


�    Any type of regulatory action or any type of conviction, domestic or foreign.  See details on Page 5.


�    See List of Rule 3(a)(39) disqualifications at the end of this memo, Pages 4-5.


�    This disqualifies ______ who is a principal of _____________, from relying on the Rule 3a4-1 exemption altogether.  He cannot be involved in the offering in any fashion, even if he receives no compensation.


�    Relying on Condition 4 in Column A, is highly unadvisable, because determining institutional status of most investors is very difficult. One erroneous offer to a non-institutional investor, will destroy this prong 4 of the exemption for that person.  In addition, leaving the subjective determination of institutional status to the salesperson has proven to be risky in most situations, subject to loose and incorrect interpretations, and very costly in legal fees to the issuer.  Instead, rely on Conditions 4,5 & 6 in Column B.


�    Practically speaking, person must be an employee, officer or director.  Consultants rarely meet the test. Most states require that the person be an officer or director.


�    Officer or director must have been the only person who has sent the letter to investor, because letter will have initiated the contact.


� Has willfully violated the 1933 Act, 1940 investment Advisors Act, 1940 Investment Company Act, or rules there under, the Commodities Exchange Act, or the rules of the Municipal Securities Rulemaking Board, or is unable to company with any such provisions; Has willfully aided, abetted, induced, etc., the violation by any other person of those acts, or failed to reasonably supervise a person who commits such violations, Has been found by a foreign financial regulatory authority to have made any false or misleading statements in any filing or report, violated any foreign statutes, aided, abetted or induced such violation of another person. 





� 	Has been convicted within the past 10 years of any felony or misdemeanor (or of an equivalent crime by a foreign court of competent jurisdiction), involving purchase or sale of security, taking false oath, making false report, bribery, perjury, burglary, larceny, theft, robbery, extortion, forgery, counterfeiting, fraudulent concealment, embezzlement, fraudulent conversion, misappropriation of funds or securities, or substantially equivalent activity under foreign laws, or arises out of conduct of the business of broker or dealer of any type, investment adviser, bank, insurance company, transfer agent, fiduciary, commodities broker (or any person required to be registered under the commodities Exchange Act.), or has been convicted within the past 10 years of an offense that involves the violation of §152, 1341, 1342, 1343 or Chapter 25 or 47 of Title 18, or of a substantially equivalent statute.





�  	Is permanently or temporarily enjoined from acting in as an investment adviser, broker, dealer, underwriter, transfer agent, or being employed by or affiliated with a bank, insurance company, commodities firm [see long detail in statute if this applies.]
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